
Highlights

• An eligible employee’s 
absence for an FMLA-
qualifying reason must be 
designated as FMLA leave.

• An employer may not delay 
this designation, even if an 
employee does not request 
FMLA leave because he or she 
is using paid leave for the 
absence. 

• The absence must count 
against the employee’s annual 
FMLA leave entitlement.

Employer Obligation to Designate 
FMLA Leave
The Family and Medical Leave Act (FMLA) provides eligible employees with 
unpaid, job-protected leave for specified family and medical reasons. Eligible 
employees may take up to 12 weeks of leave (26 weeks for military caregiver 
leave) each year for FMLA-qualifying reasons. Because FMLA leave is unpaid, 
employees often request time off under another leave program, such as paid 
sick leave or paid time off (PTO). 

An opinion letter from the Department of Labor (DOL) clarifies that 
employers cannot delay designating paid leave as FMLA leave, even if the 
employee would prefer this delay. Employers must notify employees that 
their leave is FMLA-protected within five days of obtaining enough 
information to make this determination.
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Action Steps
• Employers should be prepared 

to timely designate time off as 
FMLA leave and count it 
against employees’ annual 
leave entitlement.

• To identify when employees’ 
time off requests should be 
designated as FMLA leave, 
managers and supervisors 
must be able to recognize 
FMLA-qualifying reasons for 
leave.

LINKS AND RESOURCES
• The Employer’s Guide to the FMLA, a DOL publication

• The DOL’s webpage on FMLA compliance, including links to model 
forms

• DOL opinion letter (FMLA2019-1-A) on designating FMLA leave

https://www.dol.gov/whd/opinion/FMLA/2019/2019_03_14_1A_FMLA.pdf
https://www.dol.gov/agencies/whd/fmla/employer-guide
https://www.dol.gov/agencies/whd/fmla
https://www.dol.gov/whd/opinion/FMLA/2019/2019_03_14_1A_FMLA.pdf
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FMLA Requirements
When an eligible employee takes time off for an FMLA-qualifying reason, the employer is required to designate the 
absence as FMLA leave and give written notice of the designation to the employee. According to the DOL’s FMLA 
regulations, an employer must provide this written designation notice within five business days (absent extenuating 
circumstances) after it has enough information to determine whether the leave is being taken for an FMLA-qualifying 
reason. 

Employees are not required to mention the FMLA in order to have it apply to their absence. The time off request may be 
made under a separate employee leave policy, such as paid sick leave or PTO.  

Employers have questioned whether it is permissible to allow employees to exhaust some or all of their available paid 
leave before designating the absence as FMLA-qualifying, even when the absence clearly qualifies as FMLA leave. 

DOL Opinion Letter
According to the DOL’s opinion letter, an employer is prohibited from delaying the designation of FMLA-qualifying leave 
as FMLA leave. Employees may prefer that employers delay designating their absence as FMLA leave to extend their leave 
time. For example, an employee with a serious health condition may want to exhaust their available PTO or paid sick leave 
and then take unpaid leave for 12 weeks under the FMLA.  

However, according to the DOL, once an eligible employee communicates a need to take leave for an FMLA-qualifying 
reason, neither the employer nor the employee can decline FMLA protection for that leave. This means an employer may 
not delay designating leave as FMLA-qualifying, even if the employee would prefer the delay. 

DOL’s Position Conflicts with Ninth Circuit Ruling

In its opinion letter, the DOL states that it disagrees with the Ninth Circuit’s decision in Escriba 
v. Foster Poultry Farms (2014). In this case, the court held that an employee may use non-

FMLA leave (paid vacation) for an FMLA-qualifying reason and decline to use FMLA leave in 
order to preserve it for future use. According to the DOL, an employer cannot delay 
designating leave as FMLA-qualifying, even if the employee would prefer the delay.

An employer is also prohibited from designating more than 12 weeks of leave (or 26 weeks of military caregiver leave) as 
FMLA leave. Providing additional leave (such as paid sick leave or PTO) outside the employer’s FMLA leave policy cannot 
expand an employee’s entitlement to leave under the FMLA. If an employee substitutes paid leave for unpaid FMLA leave, 
the employee’s paid leave counts toward his or her 12-week (or 26-week) FMLA entitlement and does not expand that 
entitlement. 

https://www.dol.gov/whd/fmla/applicable_laws.htm
https://www.dol.gov/whd/fmla/applicable_laws.htm
http://cdn.ca9.uscourts.gov/datastore/opinions/2014/02/25/11-17608.pdf
http://cdn.ca9.uscourts.gov/datastore/opinions/2014/02/25/11-17608.pdf
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Advantages to FMLA Designation
Designating an employee’s absence as FMLA leave benefits both the employer and the employee:

Benefit to 
Employer

Designating an employee’s time off as FMLA leave reduces an employee’s annual leave entitlement 
under the FMLA. For example, if an employee takes two weeks of PTO for an FMLA-qualifying reason 
and the employer designates the time off as FMLA leave, it will reduce the employee’s annual FMLA 
leave entitlement from 12 weeks to 10 weeks and count against the employee’s available PTO for 
the year. If the time off is not designated as FMLA leave, the employee will use up two weeks of their 
PTO, but will still have up to 12 weeks of FMLA leave available for the year.  

Benefit to 
Employee

Employees can also benefit from having their time off designated as FMLA leave. Although this will 
reduce the amount of FMLA leave they have available for the remainder of the year, it will also 
trigger the FMLA’s job protections. The FMLA requires that employers restore employees to their 
same or an equivalent job after leave ends.

Key Takeaways for Employers  
When an employer has enough information to indicate that an employee’s need for time off may be for an FMLA-qualifying 
reason (for example, an employee requests time off to care for a sick family member), the employer should begin the 
FMLA leave process by evaluating whether the employee’s time off request is covered by the FMLA. 

If the employee’s leave request is covered by the FMLA, the employer must designate the time off as FMLA leave and 
provide a written designation notice to the employee. Absent extenuating circumstances, an employer should provide this 
notice within five business days of receiving enough information to determine that the leave is FMLA-qualifying. 

COMPLIANC
E TIP

COMPLIANC
E TIP

Managers and supervisors who handle employee leave requests should 
be trained on the FMLA’s qualifying reasons for leave and should 

consider whether employees’ leave requests may be covered by the 
FMLA.

Compliance
Tip


